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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-8 are rejected under 35 U.S.C. 102(b) as being anticipated by American 
Classic (label from jar only). 

The American Classic label discloses a peanut butter made from organically 
grown dry roasted blanched peanuts, organic palm oil, sugar and salt as in claims 1 and 
2, 5, 6, 7, 8. The particular amounts of oil are seen to have been disclosed in the 
composition, which must contain certain amounts of oil in order to be called a peanut 
butter. 

The limitations of claim 3 are seen to have been met as to the melting point as 
the claimed palm oil has been shown. 

The limitations as to claim 4 are process limitations, which are not given weight in 
a composition claim. 

Claim 1 further requires that no free oil on the surface and storage for 60 days. 
However, as the composition has been shown, it seen that no oil is on the surface and 
the storage is as claimed. 

Claim Rejections - 35 USC § 103 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 10, 12-18, 20-23 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lui et al. (6,982,101) in view of American Classic (Label). 

Liu discloses a sweetened nut butter spread made by grinding nuts in the 
presence of oil at a temperature of from ambient to 165 F (abstract and col. 2, lines 50- 
70). Cooling is a given since peanut butter is not kept in a heated state. The palm oil 
is used in amounts from 1-15%, preferably 2-12% (col. 3, lines 5-10, 20-25). Claims 
12, 15, and 21 differs from the reference in the use of organically grown peanuts and 
organic palm oil. However, American Classic discloses that it is known to use 
organically grown peanuts. Also, nothing new is seen in using organically grown 
peanuts as opposed to commercially grown peanuts, absent a showing of unexpected 
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results in using peanuts which are grown without the use of chemical fertilizers. Claim 1 
further requires that no free oil on the surface and storage for 60 days. However, as the 
composition has been shown, it seen that no oil is on the surface and the storage is as 
claimed. Therefore, it would have been obvious to use known organically grown 
peanuts and to make a product is has no free oil on the surface of the peanut butter for 
60 days. 

Nothing new is seen in adding the oil during the grinding step into the mill, as in 
claim 14 as this has to have been done in order for the peanuts to have been ground 
(abstract). Therefore, it would have been obvious to dispense oil into the apparatus 
which as grinding the peanuts. 

Claims 14 and 15 further require preheating the oil before dispensing the oil into 
the mill at particular temperatures and claim 16 requires roasting the peanuts before 
grinding. The reference is silent as to heating the oil. However, nothing new is seen in 
heating the oil before adding it since the peanut paste and oil were maintained at a 
temperature above 133 F. absent a showing of unexpected results using the claimed 
temperatures. Certainly the nuts are roasted before grinding (col. 2, lines 41-50). 
Therefore, it would have been obvious to dispense oil into a mill at particular 
temperatures and to grind the nuts prior to roasting. 

Lui discloses roasting nuts at from 270 to 370 (col. 2, lines 41-50). Therefore, it 
would have been obvious to roast at known temperatures. 
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Removing the skins is disclosed in col. 2, lines 44-50 as in claim 18. 

Nothing new is seen as in claim 20 of collecting and pumping the peanut mixture 
to a heat exchanger and filling station, which is routinely done in the art. Therefore, it 
would have been obvious to collect, and pump the mixture in order to put it into 
containers. 

Adding salt and sweetener is disclosed in col. 5, lines 40-60, as in claims 22 and 
23, and milling to within the claimed range is disclosed in Lui who uses from 10-20 mils, 
preferably 1 3 mils. 

Claims 9, 11,19 and 24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over the above combined references as applied to the above claims, and 
further in view of Krisinski et al. (4,143,176). 

Krisinski et al. disclose that it is known to use particle sizes of from 8-20 microns 
as in claims 1 1 and 24 (col. 1 , lines 58-70). Also, Krisinski et al. disclose that it was 
known to make a conventional peanut butter using normal skins and germ in the 
amounts of 50-60% as in claims 9 and 19 (col. 2, lines 22-41 ). Therefore, it would have 
been obvious to grind to a particle size as claimed as shown by Krisinski et al. in the 
process of the combined references and to add the germ to the composition. 

ARGUMENTS 

Applicant's arguments filed 5-2-07 have been fully considered but they are not 
persuasive. Applicant argues that the peanut butter is organic, and that this limitation 
has not been addressed. However, no patentable distinction is seen at this time 
between the use of organic peanuts and peanuts grown commercially with chemicals 
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absent a showing of anything unexpected using organically grown peanuts. Also, as 
stated in the office action "American Classic" uses organically grown peanuts. 

Nothing has been shown that the total fat concentration in the peanut butter of 
the references is less than 55%. It is known that peanuts in general contain about 51 % 
fat. Nothing has been shown that the composition of Rombauer would have fat 
separation. The Office does not have the facilities to determine such. 

Applicants argue that Rombauer teaches that heating the composition would 
make it rancid. This of course depends on the temperature and no particular 
temperature is claimed except that it be maintained in a liquid state. Applicants claims 
require milling. Rombauers' recipe uses an electric blender and both types of treatment 
produce heat. No particular degree of heat as said above is claimed to define over the 
reference. 

It is not seen that the reference to Krisinski teaches away from the limitations of 
claims 9,11,19 and 24. Even Rombauer teaches the use of the germ of the peanut. 
Krisiniski teaches the use of the germ and skin and teaches particle sizes within the 
claimed range. It is not understood in what manner the references teaches away. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Helen F. Pratt whose telephone number is 571-272- 
1404. The examiner can normally be reached on Monday to Friday from 9:30 to 6:00. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mr. Milton Cano, can be reached on 571-272-1398. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
Hp 6-8-07 
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